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Senator Richard J. Durbin

i. oy horme ot state of Dlinois, gun trall: Hoa arze aroblent. Infact, ainrost 4794 of
the crnte guns fraced in Bhioois were originally bottght in another stite. This is the meath
highest out-of-state crime pun rate in the nation. However, during the three-verr period
between October [ 1999 and September 30, 2002, federal prosceutars tiled oniy 16 xun
trafficking cuses in Hhinews, According to a recet repart by Americans for Gan Safery, the
wck abentbreement for these erimes i a natonwde problem. Although the overail
number of federal prosecutions has inereased under President Bush, 94 percent ef the
Incredse iR due tnaggressive enforcament of federal laws regarding the prosecutions of
felons and other prohibited busers in posscssion or buving a fircarm amd the use of a
fircarm in cases of drug trafficking or other violent feionies.

A Althoueh | appreciate the strides the Depariment of Justice has taken with respect
to these twa federal fireamm Ly, as Assistont Attomey General for the Criminal
Division. how would you premote the prosecution of the remaining 240 major
federal firearm laws, and in paricatar those regarding gun trafficking?

[ovestigating and prosecutiong gun traftickers kas been, and will remain, a top
priority for the Justice Department. During my tenure in the Diputy Atiorney
General's office, [ devored a signilicant portinn of my time (0 the Department
Project Safe Neighborhoods initiative, which is designed to reduce gun
violence acrnss America, Project Safc Neighborhoods combines ¥igerous
tederat law erforcement with state and local partnerships to ensure that gun
crimes are prosecuted in the appropriaie venues. Ff contirmed as Assistant
Attorney General, L would seek to ensure that the Criminal Division continues
to play an imporfant role in prosecutiag gun crime and developing poliey.
including reviewing existing statutes and penaltics for gun trafficking and
warking to eoordinate the investigation and prosecution of interstite
trafficking crimes.

Te ensure effective law enforcement, prosceutorial decisions regarding gun
crimes must be made ob a case-by-case basis in accordance with the sérategies
developed by LS, Atcorney’s offices and federal. state, and local law
eaforcerent officials. The charging decision in each gun trafficking case
includes an evaluation of which lederal statute or statuics best appiy to the
evidence, as well as what penalries will result wpon conviction, Therefore, in
some cases crimtinat conduct that constitutes ot includes gun tralficking may
be prosecuted under other statutess those cases may not be reported as gun
trafficking convictions v considervd as such by persons later evaluating
reported dita, For example, o gun trafficker wha can also be prosecuted
under the lclon-in-possession statute in sume cases would face a stiffer
penalty. Mereover. given limtited resources, the federal government cannot
prosecute every vinlation of the fedeeal firearms laws: therefure, prosecutors
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focus an the most serious and dangerous offenders such as those with previons
telony eonvictions or who engage in violence or drog trafficking,

Accordingly, the Depariment has made a concerted effort to focus irs
attention and rescurces on those offenders, and cthe statutes applicable to
them.

Lt confirmed as Assistant Attorocy General of the Criminal Division, 1 would
encourage federal prosceutors Lo ose whatever federal firearms laws age
appropriate to each case. would result in the most significant sentence, anid
have the highest likelihood of removing violent offenders from our
communities. Fam convinced that Praject Safe Neighborhoods will centinue
to praduce vigorous and effective enforcement of federa! firearms laws,

Do vou belizve there sre sutticient resources o proseeute all 22 miger federal
firesent law st [ oot specificalls whicl resources should he mereased ?

As reflected in its Project Sale Neighborhoods initiative, prosecuting and
convicting violent {irearms offenders is one of the Department’s top prierities.
Al the sane time, we are migdlul of sar obligation to manage our resources
wisely and vontinue to do more with less. For this reasen, the Department has
made a concerted effort not only to fucus our prosecutorial resources ea the
most sericus and dangerous offenders of vur gun laws, but 2lso to help and
enconrage our state and local connterparts to strengthen their own cHorts,

Et is my understanding that for Y 2004, the Department is requesting
additiorul resvurces to suppocl its violent crime related proprams. We
believe that the 2004 request, if folly fuaded, will enable us to meet the
Depariment’s goals. The Department is also benefitting from the
extraordinary cxpertise and resoirces hrovght to the federal enforcement of
gun crimes by ATY, which became part of the Department in Japuarvy 2603,

stand that many prosecutors belicve perlalties for 2an rafhickmg ore

Lowent. Theretore, Senator Sehumer and | ave introduced the Gun
Trafiickene Penalties Enhanesment Act of 2003 65, F243) wr mwresse the penaliies
fur four af the five e trultickimy offenses, by doolling the muasimoam ssontence 10
200 vears amd sethng e minimum sentenee tor all four oftenses at 23-41 nwonths.
Thes tall alss woulid provide for passible proseoution for these font offenses under
the RICC statute. Would vou suppert this bill? Wiy or why net?

1t is my understanding thal the Pepartment bas not vet taken a formal
position au vour bill. Let me assuve you that if conlivmed as Assistant
Atterney General, [ would be comumitted to ensuring that gun traffickers
receive appropriate penalties for their serious eriminal violations. Indeed.
during my tenure as an Assistant United States Attoraes. T personally
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prosecuted 2 number of gun traffiching cases (oblaining convictions both
through guilty pleas and, in two cases, by jury verdicl) in which delendanrs
had illegaliy porchased guns in Georgia and trunsporied them 1o cities in
other states,

Moreover, consistent wich yvour legislaion’s premise, the Department is
currently considering whether penalties in this ares are rigorous ¢enough. In
February 2003, the Attorney General directed the Criminai Division to
“review the experience under existing Federal Seatencing Guidelines for
firearms traflicking c2ses and to make appropriate recommendations for
seeking an increase in the Guidelines.” The Attorney General’s directive
mukes clear that certain current penaltics may be inndequate, and that the
punishment for traffickers should be sufficient to deliver a stronyg deterrent
moessage. The Criminal Division, in consultation with other interested
components in the Thepartment, is currently developiog its recommendation to
the Artorney General in respanse to that diveetive.

What wther steps can Conwress tahe o assis? the Departinent of Justice i enforcing
foderal firearms lnws, aed i parncular those regarding pun traficking?

During my time in the Deputy Attorney General's oflice, 1 was continually
gratelul to Cengress for the support it provided in our cffurts fo combalt
illegal gun trafficking and other sericus gun crimes. We depead on this
partnership o focns the public's actention on critical law enfarcement issues,
and we are thankful Tor the continoed tunding that the Congress provides,
especially tor the Project Sate Neighborhoods initiative. Of course, as you
know, the problems of gun violence and gun trafficking are very difficult
vaes, and do aat submit (o easy answers. [ conlirmed as Assistant Attorney
General, I would weleome the opportunity to work with yvou and other
Members of Congress to find new and creative ways to enhance our progress
in reduving gun vielenee in Araerica, and to keep our Bamilies and
communities safe.
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[a wour position in the Deputy Altomey General's uffice. you bave overseen the Jusiice
Department s war on terrorism (Tor the presecation side. Let me azk sou aboot whit [
yatem - thie constiutional tight 1o
el the case (ideon v Hinmwrnghy,

view a5 one of the ot basic nghts of our l=gl
counssl. I the wake of the recent 407 annjve
50012 commentators have criticized the Justies Departraent for atg breach of Gideon

principles. Jose Padilla and Yaser Esam Hamadi, twe U250 citivens, are being detained by

the LS. guvernment as “enemy combitants”™ and dented gecess to connsel.

AL How can you reconeile Cadeon with the Justice Departunent’s position that Mr.
Padiila and Mo Hamods are not entitled o access w0 counsel ?

The current war — which unfortnately has included acts of war carried out
an our own seil, and acty against our Nation carried out by United States
citizens — has rajsed complicated and challenging lezal issues. The Attorney
CGeneral has eepeatedly reminded the Department’s proseeutors and agents
that their cfinrts in this war must remait wirthin the bounds of the
Constitntipn. Therefore, in analyzing complex isswes such as those raised by
the deteation of enemy combatants, officialy within the Department of Justice
liave relied on the expert advice of attorueys within the Oftice ol 1.caal
Counsel, the Qffice of the Soliviter General, and other components, My
involvement in prosecuting the war en terrorism has been informed by 1his
advice and analvsis.

Gidean was a criminal case, and its helding was basced on the Sixth
Amendment, which applies only te criminal cases. The Sixth Amendment
provides that “fifn off criminal prosecatfens. the accused shall enjoy the right
* % % g have the assistance of counsel for bis defence.” There are no eriminal
charges pending against Padilla or Hamdi, and therefore the vight-to-counsel
suaruntee of the Sivth Amendment does not apply to them.

I would note, however, that both Padilla and Hamdi have received the henelit
of court-appointed counscl for the purpose of seeking habeas review of the
legality of their detestions, and these counsel have vigoraosly contested the
right of the government to detain them as enemy combatants. In the case of
Hamdi, the United States Court of Appeals tor the Fourth Circuit has already
upheld the legality ol his deteution, notwithstanding his access-of-counse)
claims, Hamdi v, Rumsfeld, 306 F3d 450 (Jan. 8, 20030, Litlgation pertaining
to Padilla™s detention — and his right to consult »ith counsel — is ongoing.
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When 5 0t appropriate 1o deny the night te sounsel to 103 citirens?

As a former defense attorney, I have a special apprecistion for die importance
of a criminal defendant’™s right to counsel, and agree that, where such a right
cxists, it must, of conrse, be bonored. As the Administration has aroved in the
Padilla and Hamdi cases, hawever, a United States citizen detained as an
encmy combatant enjovs no such right. Fle rights the Constitution atfords
persons in the criminal justive system simply do not apply in the centext of
detention of enemy combatants. The Sixth Amendment does not provide a
right to counsel 1o enemy combatanis because it applies oniy after the formal
initiation of criminal charzes. See Tevas v Coph, 532 1.5, 162, 167--63 {2001)
{the Sixth Amendment right to counsel *daes not attack undil a prasecution is
commenced, that is, at or alter the initiation of adveysuary judicial eriminal
proceedings — whether by way of formal charge. preliminary hearing,
indicimenl, information or arraignment™) (internal quotation marks omitted);
of. £x parte Toscano, 208 ¥. 938, 940 (3.1, Cal. 19133 (Sixth Amendment has
no application to internment of belligerent forces hecause such detention “in
no way relates to a eximinal prosecution™). Similarly, the Filth Amendment’s
SelEnerimination Clagse provides o trial richt to criminal defendants ang
the right te counsel that the Supreme Court has inferred under that Clause is
designed to protect a criminal defendants rights at trial. See Lnited States v
Ferdugo-Urgnides, 494 T8, 259, 264 (1990) (violation of Self Incrimination
Clause “oceurs only attrial™). There is also no Due Process Clause right for
enemy combatants to have access to counsel. Indeed, the United States
military has captured and detained cnemy combuatants during the course of
virtually every major conflict in rhe Nution’s history and, »o far as [ Know, it
has never even been suggested that such prisoners have o right of access to
counsel to challenge their detention. Cownsel bas heco provided when those
combatants have been prosccuted Tor war eriimes or violating other military
regudations,

An cnemy combatant dees not have a general right of aceess to counsel under
the laws of war either. The President has determined that members of the
Talihan and the &f Qaeda terrorist aciwork do oot qualify for statos as
prisoners of war entitled to the viphts and priviteges of the Geneva
Copvention an the Treatment of Prisoners of War (PGPWTL Sew United
States v. Lindh, 212 F, Supp, 24 541, 5537.5358 (E.D, ¥a, 2002} (" On Fehruary 7,
2002, the White House announced the President’s decision, as Commander in
Chief, that the Taliban miliria were unlaw el combatants pursuant o GPW
and general principles of international ko, and. therefore, they were not
catitled ra PO status under the Geneva Conventions. ™ White House Fact
Sheet, S1atus of Detainees at Guantanamo, Feb, 7, 2002
fwww.awhitehousegovinews/releases 2002 /02/20020207-13). Fven if the
protecsions of GPW did apply, the Geneva Convention clearly permits the
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detention of members of enemy forces witfont access to counsel. The
Convention reqaires the detaining power to provide counsel only when a
prisoner is clarged with a war erime or violatiog of disciplinary regulations
during his period of confinement. See GPW art, 105, [t does oot require a
detaining power ti provide aceess to counsel for any prisoner ol war who is
detained.

Ivated tor the USA Patrior Act bat am concermed that it moy have gone oo Gr [t was
wtrodueed and passed at o ime when the nabion was sopped wath fean

Do you belivve i the USA Pulniot Act sunset provision was advisahle” Do vou
think it should be clicmated?

The Department is very grateful for the law cnforcement tools provided by
Cangress in the USA Patriot Act that have allowed us 1o (zke steong measures
to enbiance the security of this Nation, @ believe that until terrorism has itself
“sunsel,” these invaluabie legal toois should remain in place. At the same
time, however, [ also recognize the importance ol Congress’s oversight role
regarding the Department’s asc of these authorities. 1 confirmed, Tlook
[orward to working with Congress on these important issues.

Mid the USA Patned Act provide the Justiee Drepartment wuh eversthing is needed
to fight the war on errerising mest effeetively? TRt whae more do von belicve is
nevded?

The USA Patriot Act provided the Department of Justice with many
important resources for tighting terrorism - including integrating Jaw
enfarcement and intellipence capabilities and extending to the war on
terrorism a number of 100ls previvusly used to combat erganized crime and
druy deaters. However, as recent indiciments have shown, terrorism is still a
real threat to nuy nation. and fighting it remains the first priovity of the
Department of Justice and the Crimina) Division, Recently, the Attorney
General highlighted several areas where changes to the current law would
allow the Depariment of Justice to more effectivety carry out {1y missina,
These inchided applvigg W terrorism offenses the presumption against
pretrial release that applies te many other crimes: clarifving thut training
with or calisting in terrorist organizations constitutes criminal material
support; and establishing a clear authoriy geder which werrorism hoaxes can
be prosecuted. 1t conlirmed 1o lead the Criminal Division, I wonld seek to use
all current legal dools to fight terrerism, while also welcaming any further
assistunce provided by Congress.

1
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I fplementing the USA Pamriet Act how has the Justice Deparnuent safeyguarded
our civil libenies?

While fighting the threat of terrorism is 2 paramount cancers for the
Department of Justice, protecting the civil liberties enjoved by all Americans
is an equally important priovity. Ttis these rights that make this couatry
great und worch fighting fur. Since September 11, 2001, the President and the
Attorney Gexeral have ensured that America’s civil likevties are preserved by
acting within the leiter and the spirit of both the Constitution and our federal
laws, The courts have clearly recognized these efforts by upholding the vist
majority of Department actions that have been litigated. [f contirmed, 1
would reatfirm Lo the Crimiral Division and to those in the ficld the
importance of preserving our civil liberties while carrving gut the vital
business of the Division.

4. i the state of [lmaets, 13 propic on death row were released hetween 1987 and 2004 afier
they were found o boannecert. Fourofthe 13 were representad by counsel who were

Liter disharred or suspended treim the practice.

Al

Do vols bedicvye that indiveat eriounal deiindants in the Enited States have
meoaningil] access o counsel?

Under the Siath Amendment, a criminal defendant has the right to effective
assistanec of counsel. See Stricklond v Washington, 3046 LS. 668 (1984): sce
alve Wiggins v, Smith, 2003 WL 21467222, U5, (June 26, 2003)
{reversing a death sentence hecause enupsel Eailed to properly investigate
spowerful” mitigating evidence that defendant had been severely abused and
neglected as a child). The mechunisms for identifying and appointing
qualified counsel for indigent criminal defendants vary from jurisdiction to
jurisdiction, and from state to federal. Without question, the representition
afferded indigent criminal defendants bas on occaston been inadegoate. butl
bielieve these instances represent the rare exception rather than the norm.

1t is important not to let the rare exception distort an objective evaluation of
existing practices. Personally, | have been impressed with the guality of
representatiog affurded defendants in federal court under 18 ULS.C. § 3006A.
Both as a member of the delense bar and as u federal prosecutor, 1 haid the
highest respect for the court-appointed defense counsel in federal crininul
cases in Atlanta, inelading o number of homicide cuses. Federal capital
defendants are entitled to the assistance of two counsel, of whom at least one
must be learped in the law applicable to capital cases. See 1§ US.CL § 3005,
Additional requirements lor capital connsel are also found in 21 U.5.C §
84%¢y).
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i am not in a position to comment specifically on the quality of lezal
representation in state courts. Based on news reports, itis my understanding
that in the wake of extensive publicity concerning the death penalty, many, if
ol most, states Kave recently taken steps o enhance the guality of
representatinn generally, and that aftorded cupital defendants spectfieally.

How would you assess the quality of legal representatisg provided o indipent
criminal defendants?

Ajthough 1 have not had the opportunity to conduct a broad review of
representation provided w indigent defendanis, again, | have been personally
impressed with the guality of represeatation afforded defendants in federal
court under 18 U.5.C. § 3006, Again, 1 am not in a position to comment
specilically vn the guality of legal representation in state courts. Based on
news repores, it is my wnderstanding, us T mentioned previcusly, that many, if
not must, states have recently taken steps W enhance the quality of
representation generally, and that afforded capital defendants specifically.

As AAG for the Cotmenal Devissen, what steps would you talke to assure that all
defendants received competent counsel”?

U confirmed as Assistant Altorney General, 1 would not be involved in the
selection or retention of counsel for particnlar cases in federal court.
However, as the Supreme Cauet reiterated in A iggins, this is an issne of
substantial impurtancy, and must be given adeguate attention, If confirmed, [
would instruct Crimigal Division attorneys that if they become aware that
defense counsel is nol competent, they should bring it the attention of their
supervisers immediately, so that we can let the presiding judge know of aur
cuneern, and enable the judge 1o take appropriate action.

aany members o7 the Federalist Sociery believe that Congress has limited authariy o
pass legistation. [nrecent tederalism cases. the Supremc Court has struck down 28 laws n
the past G years, an extremely byl mnmber by historien] standavds. As a member of the
Federalist Societvs de vou belicve that Congress has pong oo fac in pssing leaslabon? 1f
s0, please provide examples of faderal erbminal laws with which you would be seductant to

prasecuic

1f confivmed as the Assistant Attorney General for the Criminal Division, T would be
responsible for fully enfurcing the federal eriminal laws as enacted by Cougress und
interpreted by the courts. 1am lirmly committed to doing so.





